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European Community

The EC’s audiovisual policy can be divided into two
main areas: that concerned with the infrastructure (such
as rules relating to cable networks and satellite dishes);
and that concerned with content. The content element
can be subdivided into measures where the Community
seeks to stimulate the European audiovisual market
(such as the MEDIA programmes) and measures which
affect Member States’ freedom to regulate their own
broadcasting market. This note will consider require-
ments Community law impose on Member States, but
will not address the positive measures the Community
takes. Note, however, that the Community must be
understood in the light of the Union’s respect for funda-
mental rights, especially the right in Article 10 ECHR45.
The EU Charter of Fundamental Rights also provides
the right of freedom of expression, regardless of fron-
tiers, although its legal status and impact is less than
clear46.

I Content

The main piece of Community legislation in this area is
the Television without Frontiers Directive47, as amend-
ed48. The Directive works on the basic principle that
Member States are free to regulate their own broadcast-
ers as they see fit (subject to some basic content require-
ments set out in the directive) but that broadcasts ema-
nating from other Member States must be able to circu-
late freely throughout the Community, subject to limited
exceptions. EC broadcasters should therefore be subject
to only one regulatory regime within the EC. It should be
noted that this directive imposes certain minimum stan-
dards. Member States are free to impose higher standards
than those contained in the directive, but ONLY on
broadcasters established within their jurisdiction.

This principle has therefore three elements: 
a) the issue of which Member State has responsibil-

ity for regulating a given broadcaster (the issue of
jurisdiction);
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45 The EC has not acceded to the ECHR.  Article 6(2) TEU states, however, that
the 'Union shall respect fundamental rights, as guaranteed by the European
Convention for the Protection of Human rights'
46 EU Charter of Fundamental Rights OJ [2000] C-364/1
47 Directive 89/552/EEC On the co-ordination of certain provisions laid down by
law, regulation or administrative action in Member States concerning the pursuit
of television broadcasting activities of 3 October 1989 OJ [1989] L 298/23
48 Directive 97/36 OJ [1997] L 202/60



b) whether a Member State which receives broad-
casts from a broadcaster regulated by another
Member State may rely on the limited exceptions
to the free movement principles (derogation);
and

c) the content requirements, which overlap with the
grounds of derogation in (b) but also relate to the
quota requirements and the rules relating to
advertising and sponsorship.

The Television without Frontiers Directive is currently
under review, but changes are not due until at least the
end of 2002. Many Member States have not as yet man-
aged to implement the Directive properly, the
Commission having recently brought successful enforce-
ment actions against a number of the Member States49.

a) Scope

A preliminary point is the scope of the Directive: it
relates to broadcasters and broadcasting. Article 1 of
the Directive defines broadcasting as 

‘the initial transmission by wire or over the air,
including that by satellite, in unencoded or
encoded form, of television programmes intend-
ed for reception by the public.’

The Directive clearly covers both analogue and digital
television broadcasting (i.e. point to multi-point),
whether this be by terrestrial technology, by satellite or
by cable.  The question of whether the services are free
to air or are subscription channels is also irrelevant: all
fall within the scope of the Directive. Radio broadcasts
do not fall within the scope of the Directive.

As the Directive also makes clear, ‘It does not include
communication services providing items of information
or other messages on individual demand.’ With the con-
vergence of technology between the telecommunica-
tions and broadcasting industries the question of where
to draw the line between broadcasting and telecommu-
nications services arises. This is problematic in all juris-
dictions. When the Directive was revised in 1997, it
was suggested that new on-line audio-visual services
would be included. This suggestion was not, however,
taken up. For the time being, therefore, it seems as if the

Directive does not cover services such as video on

demand, although teleshopping is covered.
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Any audio-visual services which fall outside the scope of
the Directive may still fall within Article 49 of the Treaty,
which provides for the freedom to provide cross-border
services. Potentially, radio broadcasts could also fall with-
in the scope of Article 49, provided the test for the appli-
cation of Article 49 had been satisfied. Any national rule
which would be likely to hinder or impede the cross bor-
der provision of services would then be acceptable under
the terms of general Community law only if were non-
discriminatory, aimed at protecting the public good, used
means appropriate to satisfy that goal and the measures
were not more intrusive than necessary50. Furthermore,
home state regulation would have to be taken into
account. In the case of discriminatory rules, they can be
justified only on the grounds set out in the Treaty. Rules
concerning broadcasting which have been caught by
Article 49 include the Greek monopoly rules51 and the
Dutch rules limiting who could broadcast advertising52.

All forms of programming are, in principle, covered by
the Directive: the Directive makes specific reference to
‘television advertising’, sponsorship and teleshopping.
Caution must be exercised as to the scope of the rules
relating to advertising as the ECJ held in de Agostini53

that certain Swedish rules prohibiting advertising aimed
at children and prohibiting misleading advertising of
products were ‘selling arrangements’ as defined by the
Court in Keck54, and therefore could fall outside the
purview of Community law, provided always that they
operated equally in law and in fact. This latter require-
ment is difficult to satisfy in practice, as the de Agostini

case shows. Contrary to the general principle that a re-
ceiving State cannot impede the transmission of broad-
casts by a broadcaster under the jurisdiction of another
Member State, where the rules in question fall outside
the scope of the Directive, a Member State may take ac-
tion (though it may be subject to review for compatibil-
ity with Treaty requirements). The boundary between
this holding and the rules contained in the Directive
regarding advertising is not entirely clear.
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b) Jurisdiction

For most issues regarding the content of programming
the question of jurisdiction is key. This question is dealt
with by amended Articles 2 and 2a. In its original form,
the jurisdiction clause was the subject of some litigation:
its precise meaning was not clear with the result that the
United Kingdom wrongly implemented the Directive in
this regard55. Following the judgments of the ECJ, the
clause was revised taking into account the relevant judg-
ments. As the Directive now stands Article 2(1) allo-
cates the responsibility for ensuring that broadcasters
comply with the Directive’s provisions to one particular
Member State in each case, the remaining paragraphs in
that article setting down the procedures for identifying
which Member State is responsible for regulating a
given broadcaster. Article 2(3) enumerates a list of
increasingly complicated factual patterns taking into
account where the legal head office of the broadcaster is;
where editorial decisions are taken; and where the work-
force is located, whilst Article 2(4) contains a fall back
clause.  Basically, the matter of jurisdiction is deter-
mined by the question of establishment, but seeing as
under EC law a company may be established in more
than one Member State, other factors must now be taken
into account56. The categories in Article 2(3) are:

(a) Editorial decisions about programme schedules
(not individual programme content) and the broadcaster’s
head office are in the same Member State. In this case the
Member State where the head office is located (and where
editorial decisions are made) will have jurisdiction.

(b) Where editorial decision-making and the head
office are not in the same Member State, the crucial fac-
tor is the location of the workforce. There are three pos-
sibilities in this category:

i. The Member State where a ‘significant part’ of
the workforce operates will have jurisdiction.

ii. If a ‘significant part’ of the workforce operate in
both the Member State where the head office is
AND the Member State in which editorial deci-
sions are made, the Member State in which the
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referred to its test for establishment set down in Case C-221/89 R v. Secretary
of State for Transport, ex parte Factortame Ltd [1991] ECR I-3905
56In its case law the ECJ highlighted the importance of the location of editorial
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EC: Case C-222/94 Commission v. UK, supra see also Case C-11/95
Commission v. Belgium [1996] ECR I-4115



head office is located will have jurisdiction.
iii. If a ‘significant part’ of the workforce is found in

neither the Member State in which editorial deci-
sions are taken nor in the Member State in which
the head office is located, then the Member State
with jurisdiction to regulate the broadcaster will
be that in which the broadcaster first began broad-
casting in accordance with the law (i.e. pirate sta-
tions would not count for these purposes) provid-
ed the broadcaster maintains ‘a stable and effec-
tive link’ with that Member State’s economy.

(c) Where broadcasters are linked to a third country
(such as the United States of America) but have a
link with a Member State (whether it be a head
office or because broadcasting decisions are taken
there), that Member State will have jurisdiction.

Article 2(4) applies when none of the above categories
are applicable. It states that a broadcaster will be under
the jurisdiction of a Member State if one of the follow-
ing occur:

(a) the broadcaster uses a frequency granted by the
Member State; or

(b) if (a) does not apply, the broadcaster uses satel-
lite capacity appertaining to the Member State;
or

(c) if (a) and (b) do not apply, the broadcaster uses
a satellite up-link situated in the Member State.

If a Member State does not have jurisdiction it may not
stop for reasons falling within the fields co-ordinated by
the Directive cross border transmissions from other
Member States57, even if the recipient Member State
believes that the originating Member State, for whatev-
er reason, has not ensured that the broadcaster in ques-
tion is complying with the advertising and quota
requirements in the Directive58. In limited circumstan-
ces, a Member State may take action if the broadcast
contains material which contravenes Article 22 and 22a.

c) Grounds of Derogation/ Negative Content

Requirements

The Directive provides that Member States may pre-
vent the broadcast of programming originating from
other Member States on certain limited grounds: 
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- those which might seriously impair the physical,
mental or moral development of minors (and this
includes pornography or programming which con-
tains gratuitous violence) (Article 22);

- or those  which contain any incitement to hatred
on grounds of race, sex, religion or nationality
(Article 22a).

As regards programming which might impair minors’
well-being and development, as opposed to seriously

impair it, Article 22(2) provides that such programming
may be broadcast provided it is ensured either by refer-
ence to the time the material is broadcast or by the use
of a technical device (such as a v-chip) so that minors
would not normally see/hear such material.  Should the
programmes be broadcast in an unscrambled form,
broadcasters should also ensure that:

- either the programming is preceded by an acoustic
warning; or

- the programming is identified by the presence of a
visual symbol throughout the programme’s duration.

Member States may additionally prevent broadcasts
which do not comply with these watershed/technical
means requirements.

These terms identifying the scope of the derogation are
to be determined by the Member States59 and their pre-
cise extent is not yet known. There are some documents
that might provide some guidance in this area: there is
a resolution regarding the protection of minors60 and a
proposed legislative act under the JHA pillar. Neither of
these contains legally binding norms. It does not seem
that uniformity across the different Member States is
necessary. Note also that any attempt to derogate from
the free movement of services must comply with fun-
damental rights, such as the freedom of expression con-
tained in Article 10 ECHR.

Before a Member State may take action against a broad-
cast, certain procedural requirements must be met.
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competitiveness of the European audiovisual and information services industry
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also the more recent evaluation report (COM (2001) 106 final) on the measures
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Commission has suggested that the resulting codes of conduct be reviewed as
part of the Directive review process:  IP 01/273



1) Not only must the broadcaster have violated one
of the principles set out in Articles 22 and 22a,
but the broadcaster must have done so ‘manifest-
ly, seriously and gravely’. To a certain extent, it
would seem that it is for individual Member
States to decide when this has occurred, although
a Member State cannot use this provision as a
disguised restriction on trade and the measure
must be proportionate61

2) The broadcaster must have violated the relevant
principles during the previous twelve months on
at least two prior occasions.

3) The Member State must write to the broadcaster
and to the Commission notifying them of the
alleged infringements and the steps the Member
State intends to take should another violation
occur again

4) The recipient Member State must consult the trans-
mitting Member State and the Commission to try
to obtain an amicable settlement. After a period of
15 days from the notification in c), if the problem
persists the Member State may take action.

One thing is clear; a Member State cannot rely on these
grounds of derogation to impose blanket bans; the pro-
hibition must relate to specific channels or broadcast-
ers.  Further, Member States would not be permitted to
impose standards on incoming broadcasts different
from those that they impose on domestic broadcasters.

d) Content 1 - Decency, IPR, Sport and

European Quotas

As a corollary to the procedures noted above for dero-
gation from the free movement principle, Articles 22
and 22a put each Member State under an obligation to
ensure that broadcasters under its jurisdiction do not
broadcast programming which contains:

- material which might seriously impair the physi-
cal, mental or moral development of minors, in
particular pornography or programming contain-
ing gratuitous violence; or

- any incitement to hatred on the grounds of race,
sex, religion or nationality.
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The question of the continued need for watershed
requirements given technological developments will be
reviewed as part of the review of the Directive.

By virtue of Article 23, Member States are under an
obligation to provide a right of reply (or equivalent
remedies) to any natural or legal persons whose legiti-
mate interests, notably their that person’s reputation,
have been damaged by an assertion of incorrect facts in
a television programme. This right is in addition to any
rights under civil, administrative or criminal law that the
person injured may have. The exercise of the right can-
not be limited by unreasonable conditions and the reply
must be transmitted within a reasonable time of the
request being submitted and in an appropriate manner.

Each Member State is also under an obligation to
ensure that broadcasters under its jurisdiction do not
broadcast cinematographic works (films) outside peri-
ods agreed with the rights holders62. A separate direc-
tive provided for the introduction (if national IPR laws
did not already cover the matter) of intellectual proper-
ty rights for both satellite broadcasts and cable retrans-
mission of television programming63. Further rules
regarding copyright were introduced by the Directive
on Copyright in the Information Age64.

Following the 1997 amendment to the Directive, by
virtue of Article 3a of the Directive each Member State
has the freedom, if it wishes, to ensure that events that
are perceived by the Member State to be of major
importance for society are broadcast so that a substan-
tial proportion of the viewing public in that Member
State may see the event free to air.  A Member State
may choose not to avail itself of this power.  To do so
the Member State must follow the procedure set down
in Article 3a.

1) The Member State must draw up the designated
list of events of major importance ‘in a clear and
transparent manner in due and effective time’.
The Member State should also determine

���

Part CPart C

62A high level of piracy continued to be a problem in some Member States until
relatively recently: see IP/01/435

63Council Directive 93/83/EEC of 27 September 1993 on the coordination of
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whether the whole of the event should be avail-
able, or whether part would suffice and whether
the coverage should be live or deferred. This may
be enshrined in national law as the Member State
sees fit (in line with its own constitution).

2) The Member State must notify the Commission
immediately of any measures it takes in this regard.

3) The Commission has a three month period in
which to verify whether the measures are com-
patible with Community law and to communicate
them to other Member States. In doing so the
Commission will contact the Contact Committee
established under Article 23a of the Directive.

Each Member State is to ensure that broadcasters under
its jurisdiction do not seek to circumvent the listing of
an event in another Member State by acquiring the
exclusive rights to such an event and broadcasting the
event in such a way that a substantial proportion of the
public in the Member State where the event is listed is
precluded from viewing that event free to air in the
manner specified in the listing. This obligation arises
irrespective of whether the Member State has exercised
its own right to list events of major importance. The
scope of the UK implementing measures has recently
been considered by the House of Lords, but the court
did not find it necessary to make a preliminary ruling
on the issue65. Currently, there is thus no guidance from
the ECJ on how Member State may best comply with
this requirement.

Articles 4-6 of the Directive set down quotas in respect of
European works and European independent works.  The
Directive states that, as far as practicable, Member States
must ensure that a majority of a broadcaster’s transmis-
sion time must be devoted to ‘European works’ as defined
in the Directive and that a further 10% should, again
where practicable, be reserved for European independent
works. Certain categories of programming are excluded
from this calculation: sports events, news, game shows66

advertising, teletext services and teleshopping.
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66 Note that the EBU distinguished between games shows and quizzes, though
it is not clear whether the EC has adopted this distinction



The first point to note is that it is not clear that these
obligations are fully legally binding; it has been said
that they are rather a political commitment.  It would
seem that in any event a Member State would seem to
have some sort of good faith obligation in this respect
not to ignore these rules completely.  

The Commission also compiles a report showing the
degree of compliance with these obligations.  Member
States therefore need to have some system in place for
obtaining and collating the necessary information for
transmission to the Commission.  Note that although
the obligation under EC law falls on the Member States,
the Commission’s practice has been to look at the per-
formance of individual broadcasters.

The national system should consider a working definition
of ‘European works’ and independent’. It should be noted
that, although the European quotas could in practice be
satisfied by national productions (save for those in
excluded categories), national rules cannot discriminate
against other EC programming. Therefore any national
obligation must be phrased in terms of ‘European’ rather
than ‘national’ programming. ‘European works’ is
defined in Article 6 as meaning the following:

(a) works originating from Member States;
(b) works originating from European third States

party to the European Convention on Trans-
frontier Television of the Council of Europe and
made mainly with authors (writers and, arguably,
directors and producers) and workers (presum-
ably production crew) residing in one or more of
the Member States or States party to the
European Convention on Transfrontier Televi-
sion of the Council of Europe;

(c) works originating from other European third
countries and made exclusively, or in co-produc-
tion with producers established in one or more
Member States, by producers established in one
or more European third countries with which the
Community has concluded agreements relating
to the audio-visual sector, provided the works are
made mainly with authors and workers residing
in one or more European States.
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Although it might be possible to ‘borrow’ the definition
of ‘European works’ from the Directive, the concept of
independent works in the Directive is looser.  The
recitals to the Directive suggest that in the Member
States, in implementing this aspect of the Directive,
should take ‘appropriate account of criteria such as the
ownership of the production company, the amount of
programmes supplied to the same broadcaster and the
ownership of the secondary rights’.  Amongst current
Member States there is little uniformity as to what this
term means, some Member States having failed to
adopt a specific definition.

The quota rules do not apply as a matter of Community
law to television broadcasts intended for local audi-
ences, not forming part of a national network (Article
9). There is, of course, nothing to stop a Member State
imposing these requirements on the local networks
under its jurisdiction as a Member State remains free to
impose higher standards on those broadcasters within
its jurisdiction (Article 3(1)).

e) Content 2 - Advertising, Sponsorship and

Teleshopping

The purpose of the Chapter on Advertising was to har-
monise the rules on television advertising and sponsor-
ship. Given the ruling in de Agostini67, and the existence
of other directives on advertising, someone seeking to
advertise on television or to broadcast advertisements
would be well advised not to limit their enquiries about
relevant rules to just the provisions on advertising in the
Directive.  The question of whether such detailed rules,
specifically as to duration, remain relevant in a digital
environment is one of the issues to be addressed in the
review of the Directive.

Advertising is defined in the Directive as: 
‘any form of announcement broadcast whether
in return for payment or for similar considera-
tion or broadcast for self-promotional purposes
by a public or private undertaking in connection
with a trade, business, craft or profession in
order to promote the supply of goods or servic-
es, including immovable property, rights and
obligations, in return for payment’.
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This would seem to exclude some categories of public-
ity material such as charities seeking donations, party
political broadcasts and public information announce-
ments (“Don’t drink and drive” campaigns for exam-
ple). Any limitation on frequency/duration of advertise-
ments would not seem to apply to these forms of broad-
casting (Article 18(3)).

Sponsorship means ‘any contribution made by a public
or private undertaking not engaged in television broad-
casting activities or in the production of audio-visual
works to the financing of television programmes with a
view to promoting its name, its trade mark, its image,
its activities or its products’.

Teleshopping consists of ‘direct offers broadcast to the
public with a view to the supply of goods or services,
including immovable property, rights and obligations,
in return for payment’.  Note that rules contained in
other Directives (such as the Distance Selling
Directive) may apply to the contract of sale/contract for
the supply of services themselves, but that any such
rules need not form part of broadcasting regulation.

Advertising and teleshopping must be easily recognis-
able as such and must be kept separate from other parts
of the programme service by visual means or sound.
Isolated advertising and teleshopping spots are to
remain the exception and subliminal techniques and
surreptitious advertising are prohibited.  Surreptitious
advertising is defined as:

‘the representation in words or pictures of goods,
services, the name, the trade mark or activities of
a producer of goods or a provider of services in
programmes when such representation is intend-
ed by the broadcaster to serve as advertising and
might mislead the public as to its nature.’

Intention is found, in particular, when the product
placement is done in return for payment or similar con-
sideration.

Placement and Duration of Advertising

The Directive also contains rules regarding the place-
ment of advertising and teleshopping slots, and as to
their duration. The underlying principle is that the
integrity and value of the programme and the rights of
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the rights holders are not prejudiced. In determining the
integrity of the programme, the duration and nature of
the programme together with any natural breaks should
be taken into account. As regards sports programmes
and other programmes which are structured in
autonomous parts, advertising and teleshopping spots
may only be inserted between the parts. As regards fea-
ture films, provided that their scheduled duration is in
excess of 45 minutes, an interruption may be scheduled
in respect of each period of 45 minutes and a further
interruption may be permitted if the film is at least 20
minutes longer than 2 or more complete periods of 45
minutes. With the exception of sporting events and
other similarly structured programming, at least 20
minutes should elapse between each successive adver-
tising break. The question of whether broadcasters
should use the gross (i.e. including the advertising time
in the calculation of the length of a film) or the net (tak-
ing the length of the film without advertising) was
addressed in Arbeitsgemeinschaft Deutscher Rundfun-

kanstalten (ARD) v. Pro Sieben68. In that case, the ECJ
held that the gross principle was to be adopted but that
the national authorities could impose higher standards
on broadcasters established within their jurisdiction.

Advertising may NOT be inserted in any broadcast of a
religious service. Advertising may not be inserted in
news and current affairs programmes, documentaries,
religious programmes and children’s programmes when
the scheduled duration is less than 30 minutes.  Where
their scheduled duration is more than 30 minutes, then
there shall be a period of at least 20 minutes between
successive advertising or teleshopping spots. News and
current affairs programmes may not be sponsored.

Advertising and teleshopping (with the exception of
teleshopping windows for the purposes of Article 18a)
together may not exceed 20% of the transmission time.
Advertising spots on their own may not exceed 15% of
the transmission time. Within any one clock hour adver-
tising/teleshopping shall not exceed 20% of the time. In
calculating advertising time, announcements made by
the broadcaster in respect of its own programming
(including ancillary products directly derived from those
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programmes) and public service announcements/chari-
table appeals are not to be taken into account.

Article 18a permits the broadcasting of teleshopping
‘windows’. These windows are to be of an uninterrupt-
ed duration of at least 15 minutes a broadcaster may
broadcast no more that 8 such windows per day with a
total broadcast time of no more than three hours per
day. Any such windows must be clearly identified as
such.

Content of Advertising/Teleshopping

Advertising and teleshopping shall have regard to the
following principles. It shall not:

- prejudice respect for human dignity69;
- include discrimination on grounds of race, sex or

nationality;
- be offensive to religious or political beliefs;
- encourage behaviour prejudicial to health or safe-

ty;
- encourage behaviour prejudicial to the protection

of the environment.
Special rules regarding the protection of minors also
apply.  Advertising and teleshopping must NOT do any
of the following:

- directly exhort minors to buy a product or service
by exploiting their credulity;

- directly encourage minors to persuade their par-
ents or others to purchase goods or services

- exploit the special trust minors place in parents,
teachers or other persons

- unreasonably show minors in dangerous situa-
tions.

Additionally, teleshopping must not exhort minors to
contract for the sale or rental of goods or services.

The following types of product/service may not be
advertised: 

- cigarettes and other tobacco products;
- medicinal products or treatment available only on

prescription within the Member State with juris-
diction;
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Teleshopping for medicinal products requiring a mar-
keting authorization within Directive 65/65/EEC and
for medical treatment is likewise prohibited.  Tobacco
companies may not sponsor programmes and undertak-
ings involved in the manufacture or sale of medicinal
products may not promote specific medicinal products
or treatments.

The Directive does not, as yet, expressly address new
forms of promotional material such as infomercials, so
it is not yet clear which rules apply to them: depending
on the make up of the infomercial they could be seen as
advertising or teleshopping or, arguably, neither. It
would seem that the spirit of the Directive (and the
rules on surreptitious advertising) would suggest that at
the least, infomercials be easily recognizable as such
and following the ruling of the ECJ in RTI70 the word-
ing of Article 18 ‘and other forms of advertising’ is not
limited to the types of advertising specified in that arti-
cle. The rules relating to maximum duration of adver-
tising could well apply to them

II Infrastructure

a) Satellite 

The Green Paper in the field of satellite communica-
tions recommended full liberalization of the satellite
services and equipment sectors, including the abolition
of all exclusive or special rights in this area (subject to
licensing procedures) as well as the unrestricted access
to space segment capacity71. The Telecommunications
Terminal Equipment Directive72 (as amended73)
required Member States to eliminate licensing require-
ments for consumer reception antennae. More recently,
national rules regarding taxes on satellite dishes, plan-
ning rules and other rules relating to the acquisition and
installation of a satellite dish have come to the attention
of the Commission. In a Communication74, the Commi-
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Free Movement of Goods and Services - Articles 28 and 49 EC - Concerning
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ssion has suggested that in principles such rules are
contrary to Article 49 EC, although they may be justi-
fied on public interest grounds. A case on this point has
come before the ECJ concerning the imposition of a tax
on satellite dishes, and the ECJ took a similar approach
to that adopted by the Commission75.

The Satellite Services Directive76 provided for an open
market in the use of satellite telecommunications facili-
ties, including uplink stations used to transport broadcast
signals to the satellite. The provision of satellite network
services for the conveyance of television programmes
(and also radio) is a telecommunications service for the
purpose of the Directive - the content of such broadcasts
does not fall within the scope of this Directive (see further
above).  Member States were thus required to withdraw
special or exclusive rights which substantially affect the
ability of other undertakings to import, market, connect
bring into service and/or maintain telecommunication ter-
minal equipment in a given area or to provide telecom-
munications services, save where such rights are awarded
according to objective, proportional and non-discrimina-
tory criteria.  Licensing procedures to safeguard essential
interests, such as security of network operations, mainte-
nance of network integrity, interoperability of services,
data protection and the effective use of the frequency
spectrum and the avoidance of harmful interference
between satellite telecommunication systems and other
space based or terrestrial technical systems.  An important
point to note is that under Article 7, the allocation of radio
frequency spectrum and surveillance of usage conditions
need to be separated from the incumbent telecommunica-
tions operator: that is an independent organisation.

Satellite earth station equipment must satisfy the essen-
tial requirements set down in Council Directive
93/97/EEC77. Licensing procedures for telecommunica-
tions facilities including satellite facilities and services
(excluding broadcasting content) are subject to a com-
mon framework set out in the Licensing Directive78.
Furthermore, the Services Directive aims to facilitate
administrative or judicial review of such licensing pro-
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cedures by arguing that ‘reasons are given for any
refusal and that there is a procedure for appealing any
such refusal’. This is similar to the approach taken in
Article 6 of the Terminal Equipment Directive.

b) Cable

From 1 January 1996 Member States were required to
remove restrictions prohibiting cable operators from pro-
viding all liberalized telecommunications services such
as home banking, interactive video games79. Since 1st
January 1998 cable companies have been allowed to
provide basic voice telephony80. Following a study which
concluded that joint provision of cable tv and telecom-
munications networks slows down the development to a
full multimedia infrastructure, the Commission in 1999
amended its directive on telecommunications networks
to permit telecommunications operators to operate cable
networks, only if it used a separate legal entity to do so81.
The question of whether/how telecommunications com-
panies may operate cable networks is due to be reviewed
at the end of 2002.

c) Television Standards

Following the Decision for an Action Plan on the
Introduction of advanced Television services in Europe82,
which had the aim of accelerating development of the
16:9 wide screen format on 625 or 1,250 irrespective of
the technology used (terrestrial, satellite or cable), the
Community also adopted a Directive on Television
Standards (see Article 1)83. Unlike previous attempts to
foist a particular technology on Europe, the Directive is
technology and service neutral, giving a range of options
to the Member States as to standards used. In one sense
this is its great weakness: there have been fears that
because of the variations in national implementation of
the Directive there is a danger of rival systems and regu-
latory fragmentation. A review has been called for.
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Article 2 of the Television Standards Directive sets out
the standards that can be used whether by cable, satel-
lite of terrestrial broadcast.

1) where services are not fully digital:
wide screen/625 lines: 

- 16:9 D2-MAC transmission system; or
- a 16:9 transmission system that is fully com-

patible with PAL or SECAM
High definition: HD-MAC transmission system
2) where services are fully digital: ‘a transmission

system which has been standardized by a recog-
nized European standardization body’.  The sys-
tem must be capable of distributing wide screen
format services.

Televisions of a certain size (in excess of 42cm diago-
nal) must be fitted with at least one open interface sock-
et of a standard recognized by a European standards
body84. The purpose behind this requirement is the facil-
itation of connection of peripheral devices such as addi-
tional decoders and digital receivers.

When cable companies retransmit signals received in
16:9 format shall be retransmitted in at least the wide
screen 16:9 format.

d) Conditional Access

The Directive envisages that standard common unscram-
bling algorithms shall be adopted for decrypting encrypt-
ed broadcasts. Consumer equipment capable of unscram-
bling encrypted signals must have the capability of using
the European common standard (i.e. a common algo-
rithm specified by ETSI) and the capability of display
signals which have been broadcast in the clear, that is in
unencrypted format. More generally, Member States are
under an obligation to ensure that operators of condition-
al access services who produce and market access serv-
ices to digital television services do so on a fair, reason-
able and non-discriminatory basis and that they comply
with the principles of EC competition law.  This is par-
ticularly important when the operator occupies a domi-
nant position within the market for the purposes of
Article 82, a provision which prohibits the abuse of such
a position.  Operators are to be required to keep separate
accounts of their activities as conditional access
providers and their other activities (e.g. as broadcasters).
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Similarly those that hold IPR in respect to conditional
access technology, the holders of the IPRs should, when
granting licences to manufacture, do so on fair, reason-
able and non-discriminatory terms and should not
include conditions which would prohibit, deter or dis-
courage the inclusion in the same product of any of the
following:

- a common interface allowing connection with sev-
eral other access systems

- means specific to another access system.
Note the obligation for a common interface should not be
understood as obliging all manufacturers to fit a common
interface but rather as precluding the owner of a condi-
tional access system from stopping conditional access
manufacturers from including such a common interface.
Further, televisions containing an integrated decoder
must allow for the possibility of fitting at least one stan-
dardized socket permitting connection of other devices.

Member States are under an additional obligation to
ensure that potential complainants in disputes in this
area have easy, inexpensive access to appropriate dis-
pute resolution mechanisms.

It should be noted in this context that the Competition
Directorate General of the European Commission is
beginning to develop its case law in the field of multi-
media mergers and vertical integration in the informa-
tion technology and communications industries so as to
prevent future markets being foreclosed through the use
of gatekeeper technologies. These issues may have an
effect on operators of conditional access services, par-
ticular those with gatekeeper intellectual property rights.
This field is, however, only now being developed and is
therefore too soon to draw any firm conclusions. The
impact of competition policy is discussed briefly, below.

The Community has also enacted a Directive on condi-
tional access85 following consultations on the Green
Paper on Legal Protection for Encrypted Services86. The
purpose of the Directive is to approximate national
measures which relate to illicit devices giving unautho-
rised access to protected services (e.g. pirate decoders).
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The Directive is more broadly drawn than just televi-
sion broadcasting, including radio and information
society services87. For the purpose of this Directive con-
ditional access is taken to mean where access to the
protected services in an intelligent form is conditional
upon prior individual authorisation. Associated servic-
es include the installation, maintenance or replacement
of conditional access devices together with commercial
communication in connection with both conditional
access devices and protected services.

Taking an approach similar to that taken in Television
without Frontiers Directive, this Directive aims to provide
a one stop set of regulations with one Member State being
responsible for the prohibition of the prohibited activities
on its territory and the provision of sanctions for failure to
comply.  Thus Member States may not restrict the provi-
sion of protected services, or associated services, which
originate in another Member State or restrict the free
movement of conditional access devices on any grounds
coordinated by the Directive. As with the Television with-
out Frontiers Directive, should a Member State seek to
restrict either conditional access services or devices on
grounds not dealt with by the Directive, any such nation-
al measures will be assessed according to standard Treaty
principles under Article 49 or 28 EC as the case may be.

The obligation on the Member State is to prohibit cer-
tain activities:

- the manufacture, import, distribution sale, rental
or possession for commercial purposes of illicit
devices;

- the installation, maintenance or replacement for
commercial purposes of an illicit device;

- commercial communications promoting such
devices.

Sanctions are to be provided within the normal frame-
work of national legislation but are to be effective, dis-
suasive and proportionate. Member States should also
ensure that the victims of the infringing activity have
appropriate remedies.
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e) Telecommunications Package:

An Overview

The Community undertook a review of the electronic
communications sector during 1999, against the back-
drop of converging technologies in the electronic com-
munications sector (a sector which is seen as including
telecommunications; broadcasting and use of the
Internet). The fundamental principle is that the infra-
structure for these different types of communication
should be regulated in the same way (i.e. the rules are
technology neutral), whereas content may be justifiably
treated differently. As a result of the review, the ‘com-
munications package’ was finally adopted in 2002 and
the Member States have until 24th July 2003 to imple-
ment the directives making up the package. Until the
existing regulatory framework, the ONP Directive88, will
remain in place. Although the communications package
will principally affect the regulation of the telecommuni-
cations sector, it will have some knock on consequences
for broadcasters, particularly as far as access to other net-
works; application programme interface; and spectrum
policy are concerned. The main aim of the review was to
introduce a competition law based regulatory regime.

The regime is made up of a number of directives fitting
within a Framework Directive89. The other directives are:
the Access and Interconnection Directive90; the Universal
Service Directive91; and the Authorisations Directive92.

The Framework Directive hopes to encourage the adop-
tion of an open application program interface (API) -
that is the software that interfaces between different
sorts of applications. In the absence of an open standard,
those with proprietary software are to be encouraged to
make the necessary information available on fair and
non-discriminatory grounds. This provision is to be kept
under review. If, within one year of implementation, the
Commission considers it necessary to attain to ensure
interoperability and freedom of choice, it may take steps
to adopt mandatory standards. Further, the Access
Directive contains specific provision on allowing access
to intelligent network services and software systems93.
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The Conditional Access Directive seeks to ensure that
operators can negotiate fair and reasonable access to
each others’ facilities. It accepts that some players are
stronger than others and therefore puts those operators
that have significant market power or dominance under
further obligations; such as transparency, accounting
obligations and non-discrimination. In this it is devel-
oping ideas present in the earlier conditional access tel-
evision directive.

Spectrum policy is dealt with in the by a provision in the
Framework Directive94, the Authorisations Directive95

and with a Radio Spectrum Decision96. The Decision
aims at encouraging Member States to co-ordinate spec-
trum management policies. The Authorisations
Directive sets down principles relating to the grant of
individual rights for the use of radio frequencies; it
applies ‘to the granting of rights to use radio frequencies
where such use involves the provision of an electronic
communications network or service, normally for remu-
neration97.’ As a result, use of systems such as citizens
band radio is not covered by the Directive. The
Directive does not, however, cover conditional access
systems, which are dealt with by Directive 98/8498.

The general principle underlying the directive is that
the ‘least onerous authorisation system possible should
be used’, that is a general authorization approach which
does not require any specific decision or administrative
act. In effect, the Directive suggests a class licence
approach. This is intended to be a business friendly
approach to regulation, but it does not mean that
Member States cannot impose conditions on the
licences, or verify that those conditions have been met.
Articles 3 and 4 identify the rights to be granted by such
general authorisations, which should be subject to
transparent and non-discriminatory processes.

Crucially Article 13 of the Framework Directive allows
Member States the rights to impose fees for the use of
frequencies. An amendment to the recitals, inserted at the
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insistence of the European Parliament, makes clear that
where ‘in the case of competitive of comparative selec-
tion procedures’ such as spectrum auctions ‘payment
arrangements should ensure that such fees do not in prac-
tice lead to selection on the basis of criteria unrelated to
the objective of ensuring optimal use of radio frequen-
cies’99. This, is to be hoped, will provide the smaller play-
ers with some protection against being outbid at such
auctions; or even protect larger operators against them-
selves100. The framework directive also permits Member
States to make provision for licensees to trade spectrum.

III Impact of Competition Policy

Although the possibility of a media merger regulation
has been discussed within the European institutions,
currently there are no media specific rules concerning
restrictions on accumulation of ownership. The normal
competitions provisions in the Treaty, Articles 81 and
82 will apply. Article 81 provides:

‘The following shall be prohibited as incompatible
with the common market: all agreements between
undertakings, decisions by associations of under-
takings and concerted practices which may affect
trade between Member States and which have as
their object or effect  the prevention, restriction or
distortion of competition within the common mar-
ket, and in particular those which:
(a) directly or indirectly fix purchase or selling

prices or any other trading conditions;
(b) limit or control production, markets, technical

development or investment;
(c) share markets or sources of supply;
(d) apply dissimilar conditions to equivalent trans-

actions with other trading parties, thereby plac-
ing them at a competitive disadvantage;

(e) make the conclusion of contracts subject to
acceptance by the other parties of supplemen-
tary obligations which, by their nature or
according to commercial usage, have no con-
nection with the subject of such contracts.’

Article 81(3) provides for the possibility of some rules
which have a pro-competitve effect being exempted
from this prohibition.  Article 82 states:
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‘Any abuse by one or more undertakings of a
dominant position within the common market or
in a substantial part of it shall be prohibited as
incompatible with the common market insofar
as it may affect trade between Member States.’

These provisions have been interpreted widely and
have in some instances been held to cover the decisions
of trade associations. Traditionally, the Commission
and the ECJ have been concerned particularly with hor-
izontal restraint of trade. In more recent decisions, the
Commission is being to look at vertical arrangements as
well, particularly as regards the new economy sector.

Broadcasting may also be affected by the state aid rules
contained in Articles 87-89 EC. These rules seek to
limit the aid given by Member States which has the
effect of distorting competition or which threatens to
distort competition. In principle, aid given by Member
States, in whatever form (licence fee, tax rebate, prefer-
ential loan rate) fall within the scope of these provision.
There are limited exceptions for aid granted in respect
of certain public service obligations101. It seems that
clear definitions of the public service obligations will
be required as will clear accounting on the part of the
recipients of such aid to show that the aid is linked to
public service obligations102. The Commission in
assessing this issue, must also take into account the
Protocol on Public Service Broadcasting’ adopted in
June 1997. The Commission adopted, in December
2001, specific guidelines on state aid in relation to pub-
lic service broadcasting. In doing so, it seemed con-
cerned not to foreclose Member States’ choices regard-
ing scope and mechanism for funding  public service
broadcasting.
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France

Overview

Originally in France, as with other current Member
States of the European Union, there was a broadcasting
monopoly. There were some concerns about govern-
mental influence in content. Again, like many other
European states, the broadcasting sector has opened up
considerably since the 1980’s, with an influx of private
operators and the impact of new broadcasting technolo-
gies, cable and satellite.

The starting point for this was probably the establish-
ment on Canal Plus in 1984, a subscription television
channel broadcasting across the terrestrial network.  It
should be noted that initially, despite Canal Plus’ ‘pri-
vate’ status, the French government initially retained
certain holdings in the company and, arguably, at that
stage still had the capacity to influence the broadcaster.
Subsequently, more private operators were introduced
and TF1 was privatized and the influence of the gov-
ernment in Canal Plus was diminished when Agence
Havas, one of its principal shareholders, was privatised.  

Cable networks developed slowly in France, although
during the 1990’s, as a result of government measures,
the position seems to have been improving. Similarly, the
French government has taken action to stimulate satellite
broadcasting.  In particular, the French entered into an
agreement with Germany to try to develop European
satellite standards103 and also to create a cultural channel,
designed to counter mass-appeal programming, particu-
larly that of American origin. These new channels, espe-
cially theme channels, brought an increase in competi-
tion which the public sector broadcasters - used to the
comfortable monopoly and then oligopoly, found threat-
ening, partly also because the fees funding the public
service broadcasters had not kept pace with costs.

The French market currently comprises seven national
terrestrial television channels, three of which are pri-
vate and four public service channels. The market
leader is the private channel TF1, although France 2
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(one of the public service broadcasters) is the next
biggest in terms of audience share.

I Freedom of Expression

a) European Convention on Human Rights

France has signed up to the European Convention of
Human Rights, which has direct effect within the
French legal system.  Rights contained in convention
may thus be relied on in disputes between private par-
ties in the French national courts.

b) Constitutional Values

The most recent version of the French Constitution
refers back to the Declaration of the Rights of Man and
of the Citizen, 1789, which contains a guarantee of
rights, including the right to freedom of expression.  It
should be noted that these rights may be used by the
Conseil Constitutionnel to review legislation before it is
enacted. Once a law has been passed, it can no longer be
subject to review by reference to constitutional values.

In a decision in 1986, the Conseil Constitutionnel hand-
ed down a judgment dealing with the scope of the
requirement that the must be pluralism in the media:
pluralism was held to be a constitutional value consti-
tuting a precondition for democracy. In doing so, the
Conseil Constitutionnel referred to Article 11 of the
Declaration of the Rights of Man and of the Citizen,
1789.  Interestingly, the French view regarding the ade-
quacy of the market to ensure adequacy of representa-
tion for different opinions is similar to that expressed by
the FCC in Germany, in that the market is thought to be
inadequate for the purpose. Some element of public
broadcasting would be required. Despite this, the tradi-
tion of editorial independence, seen in both the German
and British systems, is in France comparatively weak:
public service broadcasting was seen as proximity to
government, a view which led to conflicts with journal-
ists’ views of professional independence.

II Legislative Framework

The main responsibilities of the French broadcasting
authority are set down in the law of 1986, which was
amended in 1989 by a further law introducing a new
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regulatory authority (loi du 17 Janv 1989).  The system
was most recently amended in 2000, with the introduc-
tion of rules relating to digital television.  Effectively,
since these pieces of legislation operated to amend the
1983 legislation, the framework on broadcasting is the
1986 Act as amended. Telecommunications are regulat-
ed under a separate framework, established by the
Telecommunications Act 1996.

III Regulatory Authority

With the abolition of state monopoly, a sector specific
authority was introduced for regulating the broadcasting
sector. Political difficulties ensued for both the ‘Haute
Autorité de la communication audiovisuelle’ (1982) and
the later ‘Commission nationale de la communication et
des libertés’ (1986) (CNCL).  Nonetheless, the intro-
duction of the Haute Autorité was of great symbolic
value as it implied the introduction of a division
between state and the audiovisual media. The CNCL
had, however, greater resources and a broader sphere of
responsibility than its predecessor, including within its
remit the telecommunications sector. In the same year
TF1, one of the public broadcasters, was privatized.

In 1989, the CSA was formed.  The CSA’s powers were
in one respect extended, although the CSA’s scope was
restricted to the audiovisual sphere. In one sense the
CSA is an innovation in France as it introduces the
notion of regulation (in the English sense) to the French
system; the CSA tries to operate on a cooperative basis
rather then on coercion. The law relating to the public
service audiovisual sector was further amended in 1997.

a) Status and Membership

Article 1 of the law establishing the CSA proclaimed
that the CSA was ‘independent’. In doing so, the law
did nothing more than confirm the position already
handed by the judiciary in relation to the preceding reg-
ulatory authorities.

The CSA was modeled on the structure of the Haute
Autorité, which itself was based on the French Conseil
Constitutionnnel. Thus, three members are appointed
by the French President, three by the president of the
Senat and three by the president of the national assem-
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bly. By contrast to the position for its immediate prede-
cessor organization, the CNCL, the president of the
CSA is designated by the French president. Members
are appointed for a period of six years, and may not be
appointed when they are over sixty five. Their mandate
is neither revocable nor renewable. New members join
the CSA on a rolling basis, every two years.

Conditions apply to those appointed to the CSA. They
cannot hold an elected post, be in the public employ or
undertake any other professional activity whilst a mem-
ber. In particular, Article 5 of the law specified that
members of the CSA should not have direct or indirect
connections with the audiovisual industries - or the
press, advertising or telecommunications. If a member
does have prohibited interests, a delay of three months
must elapse before he or she is considered to comply
with these requirements. Further, during their period of
office and for a year afterwards, members must abstain
from adopting any public position on questions relevant
to the CSA’s sphere of competence.

b) General Functions

The principle function of the CSA is to guarantee the
exercise of the principle of the freedom of broadcasting.
Its introduction was a ‘new start’ in the regulation of
the French broadcasting sector, as its predecessors had
run into many difficulties, arising from limited powers
and lack of resources. The CSA was given the function
of safeguarding the liberty of ‘audiovisual communica-
tion’ within the terms of the 1989 Media Act. In partic-
ular, it is supposed to ensure equality of treatment,
guarantee the impartiality and independence of the pub-
lic sector and to take steps to safeguard certain objec-
tives: free competition; quality and diversity of pro-
gramming; the development of national programming
and the protection and the renown of the French lan-
guage and culture. These general objectives are given
greater detail through a number of obligations in rela-
tion to different sectors of the broadcast media.

By contrast to the CNCL, the CSA does not have the
power to regulate in the telecommunications sector.
Regulation of the telecommunications sector is the
responsibility of ART, another independent regulatory
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body, established by the Telecommunications Act 1996.
Conversely, the CSA was given the power to regulate
Canal Plus. The responsibility for monitoring competi-
tion in the media sector was transferred, by the 1989
Act, to the ‘Conseil de la Concurrence’ (Competition
Council). The CSA therefore only has the competence
to apply the sector specific competition rules contained
in the Media Act. Originally, the CSA was to be given
power to draft general rules in specified areas relating
to programme and advertising content. The Conseil
Constitutionnel struck this down, arguing that a transfer
of law making powers was contrary to Article 21 of the
French constitution104. Thus, the CSA has only a limit-
ed regulatory power, in the sense of being able to
impose regulations.

The responsibilities of CSA are:
- the nomination of the presidents of state-owned

radio and television stations (The CSA also nomi-
nates the members of the Conseil’s radiobroad-
casting technical committees, which play the role
of regional subsidiaries of the Conseil for FM
radios. The Presidents of the radiobroadcasting
technical committees are designated by the vice-
president of the French Conseil d’Etat); 

- issuing of broadcasting licences to FM and AM
radio and private television companies. It also has
authority over radio and television services broad-
casted by satellite and/or distributed by cable; 

- issuing opinions on government bills on broad-
casting; 

- managing the frequencies for radio and television
- essentially frequency planning, but this element
of responsibility also includes actions for the
development of new technology; 

- safeguarding the pluralist political expression on
TV and radio; 

- establishment of the rules of election campaign
programmes that public radio stations and televi-
sion channels have to produce and programme; 

- oversight of the quality of programmes. 
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IV Licensing and Sanctions

a) Development of Licensing Regime

The CSA has responsibility for licensing broadcasters.
The position of the CSA may be contrasted with the
powers of the previous broadcasting authorities. The
Haute Autorité was limited in this regard: with limited
exceptions, the granting of licenses rested with the
Government. In any event, the Government had the
right to suspend the decisions of the Haute Autorité in
general. Given the weakness of the Haute Autorité in
terms of finances and sanctions, it proved difficult to
eliminate pirate radio stations and for it to take action
against unlawful increases in transmission strength, dif-
ficulties that were exacerbated by the popularity of the
radio stations and listeners’ complaints about the Haute
Autorité’s actions.

Following these difficulties, the successor authority
was made responsible for the grant of licenses for both
radio and television via terrestrial, satellite and cable
networks. The powers previously held by the transmis-
sion network regarding the allocation of transmission
facilities were likewise transferred to CNCL. Fines for
the disregard of technical rules were possible, although
these were to be imposed through the court system, as
was the suspension of licences (after a warning had
been given). From the annual reports of CNCL, it can
be seen that it used these powers to counter illegal tele-
vision and radio stations, as well as offences such as use
of unassigned frequencies or exceeding specified trans-
mission strength. CNCL was also responsible for the
re-assignment of radio frequencies and the privatization
of TF1, as well as the reallocation of two of the nation-
al television licences.

Although CNCL’s reports indicate much activity, it did
encounter difficulties, especially outside metropolitan
Paris, where monitoring what went on was difficult.
Further, when relying on criminal sanctions, the Public
Prosecutor’s office did not always give CNCL the neces-
sary support. Although CNCL can be seen as more suc-
cessful in this regard that the Haute Autorité, in part this
may be because it also avoided confrontation with popu-
lar stations. CNCL was also unsuccessful in eliminating
the illegal trade in radio licences, which was possible
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because the operating company could be purchased with-
out the ownership of the company, or the relationships
between shareholders being made clear. In this, there is a
sharp contrast with the approach take in Britain: see
Schedule 2 to the Broadcasting Act (as amended).

b) Current Situation

The Media Act 1989 introduced significant changes to
try to remedy the weakness of the system, even under
the CNCL.  Some of these relate to the CSA’s powers to
impose sanctions generally, discussed elsewhere.
Many of CNCL’s responsibilities and powers remain.
As regards licensing, the main innovation was the intro-
duction of the system whereby broadcasters must now
negotiate the terms of a ‘convention’ with the CSA,
which sets out the terms of the licence. The convention
will be granted for 5 years for radio and ten for televi-
sion. These terms cover content issues (production quo-
tas, advertising etc) and can be compared with the sorts
of issues in the licences issued, for example, by the ITC
in the UK. This sort of process is argued to have the
advantage of building up a co-operative relationship
between broadcaster and regulatory body. In addition to
this general change in approach, the Media Act contains
specific requirements: the Act establishes decentralised
monitoring committees (Comités Techniques Radio-
phoniques), which are an integral part of the CSA. They
are responsible for special requirements relating to
local radio are respected.

The allocation of frequencies necessary for
the broadcasting of programmes on public radio and
television and Arte is determined by the CSA inde-
pendently of the bidding for licences under Article 26.
These broadcasters have priority of access to broad-
casting frequencies when extra frequencies are neces-
sary for them to carry out their function as a public
service. Although these broadcasters are not technical-
ly subject to the same licensing procedure as private
broadcasters, they are subject to mission directives,
which include responsibilities such as the obligation to
ensure diversity in their programmes or to promote
innovation.
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The current procedure for awarding licences is similar
for both television and radio. For FM and AM private
radio, the authorisation procedure is as follows:

- the CSA publishes an invitation to bid for candi-
dacy stipulating what geographical zones and
what categories of radio stations are concerned;

- when the bidding period ends, the list of admissi-
ble candidates is decided upon and then a short list
is drawn up;

- in relation to the bids made, the CSA establishes a
list of frequencies that can be attributed;

- finally, the CSA accords the licences for a maxi-
mum of five years.

The Law of 1st February 1994 allows the CSA to renew
a licence twice for five years, without the licensee hav-
ing to resubmit an application.  Temporary radio sta-
tions are also given licences by the CSA independently
of the bidding, for a duration of up to nine months.

The licensing procedure for private national, regional
or local television stations broadcast on terrestrial
channels is identical to that for private radio stations.
However, the list of frequencies available is published
at the same time as the offer of licences and a public
presentation is obligatory. The licences have a maxi-
mum duration of ten years. As for radio stations, licen-
ces can be renewed twice for five years by the CSA,
independently of the bidding. These are issued subject
to the signing of an agreement between the CSA and
the operator. Temporary private television stations can
receive licences independently of the bidding process
for a duration of up to nine months.

The CSA also issues licences to cable net-
works. The licenses can last up to 30 years maximum
and can only be issued to companies, public corpora-
tions or council housing organisations at the instigation
of the relevant towns and villages. All modifications to
the programmes on offer on a network are subject to the
CSA’s authorisation. Special rules apply to cable net-
works supplying fewer than one hundred households,
according to which they need only go through a simple
declaration procedure.Similarly, since 1997, European
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channels wishing to be broadcast on French cable net-
works only need to register with the CSA.

c) Digital Television

The Law of 1st August 2000 amended the Law of 30th
September 1986 on freedom of communication, includ-
ing in that law details of how digital terrestrial televi-
sion is to be set up. A major role in this process was
entrusted to the CSA. As regard frequency allocation,
Article 53 of the Law of 1st August 2000 decreed that
the CSA should publish 

„an initial list of frequencies available for
national and local radio services which are
broadcast on terrestrial hertzian channels within
a year of the present law’s promulgation“.

The CSA published the initial list of frequencies on 24
July 2001 along with an invitation to bid for licences
for national services to be broadcast by digital terrestri-
al mode. National channels were intended effectively to
begin broadcasting on the new digital terrestrial net-
work before the end of 2002, initially covering 50% of
the population.

d) Licence Conditions/Content

These obligations essentially cover six areas: pluralism
and veracity of information; conditions for the broad-
casting of film and television productions; TV chan-
nels’ contribution to the development of video and film
production, protection of adolescence and childhood;
advertising, sponsorship and teleshopping, promotion
of the French language. The rules relating to these obli-
gations can either be of a quantitative or qualitative
nature.  As discussed below, the CSA and broadcasters
entered into a process of negotiation to determine the
terms of the relevant broadcasting licence, whither this
be in relation to radio or television.  Content issues are
dealt with in this way.

Party political broadcasts: Each year, the CSA estab-
lishes the terms according to which airtime is granted to
political groups represented in the Senate or the
National Assembly and to the trade unions and profes-
sional organisations that are represented on a national
level. These programmes are broadcast by France Inter,
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France 2 and France 3. The CSA has further responsi-
bilities regarding the production and broadcast of elec-
tion campaigns105.

The quota requirements have been modified over time,
not least as a result of pressure from the European
Community. The quotas remain high, however.  Broad-
casters have sought to minimise the impact of the quo-
tas by meeting their obligations by broadcasting mate-
rial which met the requirements of the quota obligations
between 1am and 6am. The CSA, however, took action
against this! French law sets a 60% quota of European
audiovisual works to be broadcast during peak time
(‘heures de grande ecoute’ or ‘heures d’ecoute signi-
ficatives’).

In general the CSA may make recommendations in the
areas covered by its jurisdiction as elaborated in Article
1 of the 1989 law. The CSA is thus not limited to issu-
ing recommendations in the areas specifically identified
by statute. Thus the general responsibility for safe-
guarding the quality of programming gave rise to a rec-
ommendation on the use of archive material and also in
relation to the ubiquity of reality television. These rec-
ommendations come in a variety of forms, but consti-
tute the ‘doctrine’ of the CSA. The CSA may also make
such recommendations in the field of competition rules.

Under its responsibility to ensure respect for human
dignity, the CSA issued a code ethics concerning pro-
grammes and the protection of children and teenagers.
Given the breadth of the notion of human dignity, the
CAS may also make recommendations on content in
other areas too, regarding its interpretation of the law’s
requirements. This point is clarified in the new article
43 introduced by the law of 2000, by specifically mak-
ing reference to the recommendations of the CSA.

In 1996, the youth protection rating system
introduced to protect young people, at the CSA’s initia-
tive. It was intended as a compromise between the prin-
ciple of freedom of expression and the need to protect
more vulnerable groups from disturbing content. In
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August 1998, the system was altered and harmonized
with the system Canal+ had been using, in order to
make its symbols more easily understood by the public.
The harmonized system has recently been revised, with
the aim of introducing new symbols that were easier to
understand.  The system is intended to be adopted even-
tually by all broadcast services whether unscrambled or
not, and regardless of the broadcasting medium (cable,
satellite or terrestrial).

The CSA draws up conventions with French and for-
eign cable channels establishing rules that are applica-
ble to their particular service. These rules apply in par-
ticular to advertising, sponsorship, the production and
broadcasting of film and television productions.

Funding: only the overseas local television stations are
permitted to carry national advertising in order to pro-
tect the regional press. Public service broadcasters are
funded partly by public funds and partly by advertising.
The private broadcasters are mainly funded through
advertising although there are a number of subscription
channels.

VI International Conventions

France has implemented the requirements of the EC
Treaty and more particularly the Television without
Frontiers Directive. These latter obligations were intro-
duced through the amendment of the 1986 law by a law
of 18 Jan. 1992 and by three decrees of 27 Mar. 92106.
The amending directive of 1997 was implemented by
the law of 1 Aug 2000. In introducing an independent
regulatory body, France is broadly in line with the
Council of Europe requirements, especially Rec (2000)
23 on the independence and functions of regulatory
authorities for the broadcasting sector. Further, France
has allowed individuals the right of individual petition
before the European Convention of Human Rights in
case of alleged violation of Article 10 ECHR.
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Federal Republic of Germany

I Freedom of Expression

The starting point for regulation of the broadcast media
in Germany in the German constitution, the Basic Law.
Article 5(1)(2) specifically guarantees the freedom of
reporting through audio-visual media; this protection
extends not only to the free expression of ideas and
information but also includes broadcasters’ institution-
al independence, irrespective of whether the broadcast-
er is a public or private body. It is therefore not enough
that the broadcasters have freedom of expression, as
institutions they must be free of the state.

Germany, additionally, is a signatory to the ECHR; it is
therefore bound by the requirements of the Convention
and Article 10 in particular. The German Constitution is
arguably more rigorous than Article 10, as the excep-
tions to the right are more narrowly construed.

II National Legislative Acts

The basic distinction in Germany is between the federal
level and the Land level. This also comes down to a
divide between telecommunications, which broadly is a
federal responsibility, and broadcasting which, as it
relates to culture, is part of the Land level competence.
This distinction is obviously increasingly important and
problematic given the development of new technologies
and has led to a certain amount of comment about the
boundaries between Bund and Land competence. In addi-
tion to the requirements of the constitution and the judg-
ments of the German Federal Constitutional Court (FCC),
the most significant legislative acts regarding the media
are those made at Land level.  Specifically, there are
treaties between the constituent states of Germany
(Rundfunkstaatsvertrag (RStV), the most recent version
is the fifth, effective from 1 January 2001107) which forms
the framework for media regulation. This does not pre-
clude the individual Länder from having individual sets
of rules but they must not be incompatible with the RStV.

Additionally the Bundestag adopted a new Telecommu-
nications Act (Telekommunikationsgesetz (TKG)) and,
more recently, a federal law on information and com-
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munication (Gesetz zur Regelung für Informations-und
Kommunikationsdienste (IuKDG)) was adopted. For
services which fall outside the federal telecommunica-
tions competence, with a parallel state treaty (Staat-
svertrag über Mediendienste MDStV) dealing with new
multi-media services has been enacted.  Broadcasting is
defined as “the provision and transmission for the gen-
eral public of presentations of all kinds of speech,
sound and picture using electrical oscillations without
junction lines, or along or by means of a conductor.
The definition includes presentations transmitted in
encoded form or receivable for a special payment, as
well as broadcast videotext.” This definition clearly
includes digital broadcasting. The boundary between
broadcasting and other services is problematic.

There are a number of rules in the RStV relating to the
protection of minors and relating to advertising made
under the aegis of ALM (see below) which fill in the
statutory framework. Other statutes also contain provi-
sions which aim to protect the young from “harmful”
programming, for example the Criminal Code
(Strafgesetzbuch).

III Regulatory Authority

Although there is no one law in common throughout the
Länder regarding commercial broadcasters, certain
common key elements can be identified, notably the
establishment of a regional media authority (Landes-
medienanstalt). The highest body within this authority
is the Council, which has the responsibility for

licensing commercial broadcasters; and
regulating programming, including 

enforcement powers (including powers to levy fines of
up to DEM 500,000).
For more details of enforcement see the Anwendungs-
und Auslegungsregeln der Landesmedienanstalten zur
Durchführung von Ordnungswidrigkeitenverfahren
nach dem Rundfunkstaatsvertrag (OWiRL)(January
2001) agreed through ALM (see below).

To ensure distance between the council and the state,
the council is composed of representatives of the pub-
lic.  Statutes set down rules as to which societal groups
are represented and by how many representatives.  The
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Councils are funded by 2% of the licence revenue.
Some concerns have been expressed about the ability of
the regional media authorities’ ability to regulate pri-
vate broadcasters. Little action in imposing fines have
been taken in respect both to the general content issues
(protection of minors) and advertising rules (e.g. limi-
tation on advertising time), although when fines have
been levied the broadcaster has paid the fine. The prob-
lem is that the courts and the regional government in
particular tend to favour the broadcaster, as there is
always the threat that the broadcaster will move else-
where, taking jobs with them. Further, it seems accept-
ed that there are certain strong, if unofficial links,
between some parties and broadcasters.

The various Landesmedienanstalt cooperate on matters
of principle and on national issues in an association of
regulatory authorities for broadcasting (Arbeits-
gemeinschaft der Landesmedienanstalten, ALM).   The
purposes of the ALM include the following tasks:

1) establishing that a particular media service is to
be classified as broadcasting [second sentence of
Section 20(2) of the Rundfunkstaatsvertrag,
RStV];

2) the issue of joint guidelines on measures
designed to ensure diversity in line with Sections
31 and 32 RStV;

3) coordination aimed at a uniform state-level pro-
cedure [first and second sentences of Section
38(2) RStV] to ensure adherence to other provi-
sions of the Rundfunkstaatsvertrag prior to and
following the approval of nationwide television
[Section 38 (1) RStV];

4) collaboration in preliminary planning and techni-
cal work [third sentence of section 38(2) RStV];

5) issue of and agreement on the use of joint guide-
lines, specifically as regards inadmissible broad-
casts and the protection of minors, advertising
and sponsoring, provision for consultation and
exchanging experience with Germany’s two pub-
lic-service broadcasting corporations ARD and
ZDF [Section 46 RStV]; and 

6) questions of freedom of access under the terms
of Section 53 RStV .
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The ALM and the Landesmedienanstalt publish annual
reports, available via the ALM website108.

The regional public broadcasting authorities combined in
1950 to form the Arbeitsgemeinschaft der
Rundfunkanstalten (ARD) which broadcasts a national
public service broadcasting channel. The Länder set up
the Zweiter Deutsche Fernsehen (ZDF) by agreement
between them. Subsequently regional public service
broadcasters were established. As with the regional media
authorities the organising bodies of the public service
broadcasters must ensure that the state does not interfere
with broadcasting. The public service installations are
each headed by a director and guided and supervised by a
broadcasting board and an administrative board. The
broadcasting board is made up of representatives of
groups with social relevance such as political parties,
trades unions, and churches, which are supposedly repre-
sentative of the public at large. The public sector is
financed mainly be licence fees. The amount of the fee is
set by unanimous agreement of the Länder, although
recently an independent commission, (KEF) has been set
up to give guidance as to the appropriate level of fee and
thus reduce the risk of political influence in the public
broadcasting sector. Despite the public funding (and the
constitutional guarantee of the right to develop), public
service broadcasting is under pressure in Germany; its
funding has difficulty in keeping pace with the cost of cer-
tain types of programming (notably films and sport).

IV Licensing

Licensing is the responsibility of the regulatory authori-
ties. They also have responsibility for frequency alloca-
tion. It should be noted that the award of a broadcasting
licence does not bring with it automatically an award of
frequency. In particular, the cable network (under the
monopoly control of Telekom AG) is running out of
capacity. Channel occupation is still determined by the
regional media authorities by distinguishing between
those channels that were essential; desirable or merely
feasible. The position might be improved as a result of
the 1997 Telecommunications Act, the purposes of
which were to establish universal service obligations in
the field of telecommunications and to use the available
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spectrum more efficiently.  Telekom AG has also agreed
to expand its cable network capacity.

V Licence Conditions/ Content Regulation

The consequences of the guarantee of freedom of
expression means that there is little room for content
regulation; what there is seems to comply with interna-
tional law standards and European obligations. The
FCC has insisted that, in operating a dual system, the
state must ensure that the ‘constitutional requirements
of pluralistic reporting are fulfilled by the totality of
programmes offered’. Even private stations are not
exempt from this obligation. Thus, the regional media
authorities are supposed to ensure that there is proper
diversity and balance in what the broadcasters within
their jurisdiction offer (see Sections 31 and 32 RStV).
The precise relationship between the public and private
broadcasters and, in particular, the role of public serv-
ice broadcasting and the ‘basic services’ it is supposed
to provide to the German citizens is, however, the sub-
ject of some discussion. 

The public service broadcasters currently organise
numerous televisions channels, two of which (ARD and
ZDF) are nationwide and broadcast without regional
windows. These channels broadcast news and informa-
tion and also compete with the commercial broadcast-
ers with entertainment programming.  Notably, the pub-
lic service broadcasters broadcast considerably more
own-produced work than the commercial channels.
There are regional channels, so called ‘third channels’,
pretty much based on the principle of one Land one
broadcaster (though this idea is now under pressure).
The programming on the regional channels tends
towards the educational and cultural. There are also
specialist channels run by the public service broadcast-
ers, including the parliamentary channel Phönix, and
Kinderkanal. The commercial broadcasters attempted
to challenge the legality of the provision of these spe-
cialist channels as public service broadcasting via the
EC state aid rules.  The commercial broadcasters were
unsuccessful. A number of other cultural channels are
operated by the public service broadcasters in conjunc-
tion with foreign broadcasters (3-Sat and Arte). These
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channels tend only to have a small audience in
Germany. In the private sector there are 21 nation-wide
services and 45 regional channels. The market leaders
are RTL and SAT.1 and since the mid-90s the public
service broadcasters have lost their dominant market
position to RTL, in particular.  Many of the other chan-
nels are niche channels, including teleshopping chan-
nels. The private broadcasters tend to be free-to-air;
there is one pay-tv channel owned jointly by Kirsch and
Bertelsmann. On the whole the private broadcasters do
not focus on news so much; the feeling seems to be that
the private broadcasters are there to provide entertain-
ment.

The Basic Law contains various provisions which have
been interpreted as restricting hate speech.  In the spe-
cific context of broadcasting, the Rundfunks-
taatsvertrag also prohibits the distribution of certain
types of content which include:

- hatred;
- war and racial propaganda; and
- pornography.

There are ‘watershed’ limitations imposed on some
material so as to protect children and young persons (see
section 46 RStV). More detailed rules facilitating those
in the set down in the legislative provisions are found in
Gemeinsame Richtlinien der Jugendschutzes of 19
September 2000. Section 131 of the Criminal Code
(Strafgesetzbuch) bans the production, dissemination
and introduction of media which glorify violence or
which depict it as harmless. Certain provisions of the
RStV are based on the criminal code (Article 184), but
a judgment of earlier this year suggests that porno-
graphic material can be broadcast on encrypted televi-
sion channels (pay TV) if it can be shown that no chil-
dren can access it. The Criminal Code also precludes the
provision of certain media to adults, as well as children
- for example media showing sexual activities with chil-
dren, animals or in connection with violence are consid-
ered socially damaging and their supply is prohibited.
Other legislative provisions relate to specific media:
Section 7 Gesetze zum Schutze der Jugend in der Öffen-
thchkeit deals with videos and provisions in the IuKDG
deal with “writings” - such as computer games, sound
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receivers and CD Roms. It now seems that the Landes-
medienanstalten are proposing a new form of regulation
to protect young people which takes a common
approach to broadcasting and to other services

More general conditions may be imposed on the broad-
caster in the terms of its licence; such requirements
include:

- a minimum requirement for speech
- windows for regional programming
- windows for the productions of other companies
- requirement that a specific form of programme

must be broadcast.
As part of the rules on the limitation on ownership, the
Rundfunkstaatsvertrag requires ‘dominant’ companies:

to reserve 260 minutes per week (including some
prime time slots) for third parties; and
to establish a ‘programme council’ to advise the
broadcaster on programming.

The organisers have established a Voluntary Television
Auto-Supervision Board (FSF), to check whether films
and other broadcast content submitted to them are fit
for broadcasting.

The public sector broadcasters are financed in the main
by licence fees; there are limitation on advertising time
in the public sector. The appropriate level of advertising
in the public sector is currently the matter of some dis-
cussion. Advertising on public service television is
restricted to weekdays with a maximum of twenty min-
utes per day which must be broadcast before 8pm. The
position of the regional public service broadcaster is
regulated individual at Land level but in the main
advertising is limited to specific times and, in some
cases, the broadcaster is kept entirely free of advertis-
ing. Private television is financed mainly by sponsor-
ship and advertising, although one pay-tv company has
over one and a half million subscribers and many
households subscribe to cable networks. Limitations
apply to the amount of broadcast time devoted to adver-
tising. Special restrictions apply to certain types of
advertising, notably tobacco advertising is prohibited.
Extra restrictions apply in relation to the public service
broadcaster: alcohol, for example, may only be adver-
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tised on Erste, ARD’s first channel, and on ZDF. The
ALM has agreed more detailed rules on advertising and
sponsoring to implement those in para 46 RStV:
Gemeinsame Richtlinien der Landesmedienanstalten
für die Werbung, zur Durchführung der Trennung von
Werbung und Programm und für das Sponsoring im
Fernsehen (10.02.2000). Guidance also exists as to
broadcasting prior to an election.

The concentration of media ownership is a matter of
some concern in Germany, despite the high number of
channels available, as two companies own the vast
majority of channels. This has, it is claimed, led to a
lowering of standards and a less varied diet of pro-
gramming, which has also affected the public service
broadcasters in the attempt to maintain ratings. Thus, in
addition to the content based rules noted earlier, the
Rundfunkstaatsvertrag imposes certain limitations on
accumulation of media interests, based on an audience
share test. This test is applied more stringently in the
context of information-related programmes. The
Rundfunkstaatsvertrag also established two bodies for
the purpose of coordination media regulation: the
KDLM, which is responsible for political coordination;
and the KEK, which considers the development of
media concentration in the private sector. The KEK is
made up of 6 independent experts appointed by the
Länder governments for a 5-year term and, in effect, it
reports to KDLM. Ultimately, a company whose inter-
est exceeds the 30% market share test may be required
to divest itself of certain holdings.
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United Kingdom

I Freedom of Expression

The United Kingdom constitution does not comprise a
formal document with elevated legal status.  There is
thus no specific constitutional guarantee for freedom of
expression. Instead, the constitution proceeds on a
number of constitutional conventions amongst which
are the ideas that everyone may do that which he is not
specifically prohibited from doing and that the state is
subject to the same laws as the citizen. Thus, unless
specifically prohibited from speaking (for example by
doctrines such as libel, contempt of court or by legisla-
tion such as the Official Secrets Act as amended) the
media is free to say what they like.

The UK has long been a signatory to the European
Convention on Human Rights and the courts have often
reiterated that the common law of England and Wales is
based on respect for freedom of expression.  This posi-
tion has now been given statutory footing as the Human
Rights Act, which came into force in October 2000,
incorporates the European Convention on Human
Rights into domestic law. This means both Articles 8
and 10 should find expression in English law.  It should,
however, be noted that the Human Rights Act is an
ordinary Act of Parliament and is not in any way
entrenched.  It would therefore be legally possible for
Parliament at a future point to repeal the act - though
this may be politically unlikely.

The only mechanism by which broadcasters could com-
plain of violations of broadcasting freedom is through
the ordinary court system. When challenging the acts or
decisions of public bodies an applicant will use the
judicial review procedure. This has limited effect,
because the courts may review the procedure but the
courts cannot substitute their own judgment for that of
the administrative body the subject of review.

There have been a number of cases when private indi-
viduals have sought an injunction to prevent the broad-
cast of certain materials -these often are cases regarding
the individuals’ right to privacy; and in some instances
involving children the local government authorities
who were responsible for the care of the children
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sought such an injunction. The occasions on which the
government has sought to intervene have been rare:
where the regulatory bodies have sought to intervene,
the action has been as a result of a breach of programme
codes.  Med TV had its licence revoked - after official
warnings - for broadcasting material inciting violence;
another company, Babylon Blue had its licence revoked
for failure to pay fines issued as a result of the broad-
casting of unencrypted material in breach of pro-
gramme codes and other companies have failed to
respect rules regarding advertising and sponsorship.
(See Zee TV for ‘undue prominence’ and Telewest
regarding amount and timing of advertising.) More
recently, the BBC was accused of submitting to politi-
cal pressure as regards the terminology used in its new
reports regarding news reports on the situation in Israel
and Palestine. The BBC, however, denied this.

II National Legislative Acts

Broadcasting is, on the whole, governed by the
Broadcasting Acts 1990 and 1996 and subordinate leg-
islation made under these acts or, where the secondary
legislation implements EC requirements, under the
European Communities Act 1972. The BBC is subject
to requirements contained in its Charter. Various codes
of conduct have been drawn up by the relevant regula-
tor authorities under the Broadcasting Act 1990.

The Freedom of Information Act, passed by Parliament
last year, is still not yet in force and there are questions
over when the Government intends to bring it into
force.  Currently, however, access to public information
is governed by a code of conduct. Currently, the
Information Commissioner states that the Act will be
fully in force by January 2005. Prior to the introduction
of the Act, government bodies will be required to draw
up a ‘publication scheme’ which is, more or less, a
guide to the sort of information they hold. This process
will begin in November 2002.

The Government is currently revising the broadcasting
regulatory structure to implement the EC communica-
tions package. It is anticipated that the Communi-
cations Bill will be brought before Parliament in this
parliamentary year.
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III Regulatory Authority

The main public service broadcaster, the BBC, and the
other broadcasters are regulated by separate regimes.
Both, however, are subject to review by the Broad-
casting Standards Council, which is concerned with
issues such as fairness and decency. The BBC imposes
rules of conduct on itself. Additionally, the commercial
broadcasters are regulated by the Independent
Television Commission (ITC) (radio broadcasters being
subject to review by the Radio Authority (RA)). The
BBC would come under greater independent scrutiny
were the Communications Bill to be enacted.

The ITC is a public body established by the
Broadcasting Act 1990109 as amended by the Broad-
casting Act 1996, which sets down its functions, com-
position and income. The members of the ITC are
appointed by the Secretary of State in the Department of
Culture, Media and Sport. Members’ backgrounds vary;
some have previous experience in the broadcasting sec-
tor others have commercial interests; for example one
member of the ITC is an investment banker with an
interest in UK and European media and telecommunica-
tions sectors. Although the Secretary of State may issue
guidance to the Commission, the Commission members
are subject to a code of practice based on the Seven
Principles of Public Life set down by the Nolan
Committee. This code requires the Committee, inter

alia, to act with independently and with due impartiali-
ty; rules also exist regarding conflicts of interest. The
members of the Commission, who are part time appoint-
ments, are supported by full time specialist support staff
and by a range of advisory committees.

Technically, the ITC is accountable to the Minister and
it is the Minister who is accountable to Parliament.  In
practice, members of the Commission have given evi-
dence before Parliamentary select committees.

The ITC is funded by payments made by the licensees.
It has a responsibility under Schedule 1 to the
Broadcasting Act 1990 to keep proper accounts. The
ITC is further required to ensure that it runs as a going
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concern.  The ITC accounts are prepared so far as is
possible in accordance with Companies Act require-
ments.  The ITC’s Annual Report and Accounts, which
additionally includes annual performance reviews in
respect of the terrestrial television licensees, are pub-
lished annually and are available free from the ITC.

Although the ITC has power to request recordings of
particular programmes and the commercial companies
are required to submit returns as to the breakdown of
their programming, in terms of monitoring the ITC is
dependent on complaints - either those of viewers or of
other television companies. Licensees are also required
to keep a record of the complaints they receive which
must be kept for two years and released to the ITC for
inspection on request.

The ITC does not make programmes nor does it fund
private broadcasters. The Gaelic Broadcasting Commit-
tee, which is a separate committee whose members are
appointed by the ITC, has government funding to
ensure that a range of high quality programming is
made in Gaelic.

The ITC has some freedom to make broadcasting poli-
cy within the overall constraints of the statutory frame-
work. In doing so, it consults with the public body and
with advisory councils, particularly when contemplat-
ing a change to policy

There are plans to merge the television regulators with
the telecommunications regulator and other relevant
bodies such as the Radio Communications Agency to
create ‘OFCOM’. The Communications Bill, which
would merge the regulators of the communications
industry, as well as implement the ‘Communications
Package’, is currently under discussion.

IV Licensing System

The planning of non-military spectrum frequencies is
the responsibility of the National Radiocommu-
nications Agency, which is an executive agency
attached to the Department of Trade and Industry. In
particular, it is responsible for allocating spectrum and
licensing its use. Users of radio equipment must have a
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Wireless Telegraphy Act licence unless a class exemp-
tion applies to the category of device in question. The
Agency implements spectrum pricing, reviews licence
fees and, following the necessary changes in UK law,
will oversee spectrum trading. It is also responsible for
enforcement, in particular for the investigation and res-
olution of incidents of interference. The ITC and BBC
are also involved in determining the frequency plans for
digital multiplexes and for digital switchover. Once fre-
quencies for television broadcast have been identified it
is the ITC which advertises their availability. This sys-
tem is being reviewed and new provisions are contained
in the Communications Bill.

The terrestrial transmission network was formerly part
of the BBC, the BBC Home Service Transmission
Division. It was privatised in 1997 and is now owned
and operated by a public listed company, Crown Castle
International and by ntl. Both the BBC and the com-
mercial companies use the network. Cable companies
were under obligations to roll out their own cable net-
works; there has been some difficulty about cable com-
panies meeting their roll-out obligations. Where a
broadcaster is using telecommunications systems a
Telecommunications Act licence is also required. These
are currently issued by OFTEL, another public funded
non-departmental body with responsibility for regulat-
ing the telecommunications sector.

The BBC terrestrial services (BBC1 and BBC2) cover
most of the country as does Channel 4, another nation-
al service. The Channel 3 companies are, on the whole,
intended to be regional; between them they cover the
UK. Channel 5 does not reach all the population.
Digital terrestrial television is still in its infancy and so
reaches a limited part of the population, both as regards
the number of subscribers and the areas of the country
that can receive digital broadcasts, although the num-
bers are increasing. Cable television is available as a
general rule only in urban areas. Satellite in principle
can be received throughout the UK. When the ITC
advertises/awards licences the area the licence is to
cover is specified. The BBC (on BBC1 And BBC2) has
around 40% of audience share, Channel 3 companies
together approximately 30%, Channel 4 10%, Channel5
5% with the remainder going to subscription channels.
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As regards the award of terrestrial analogue licences, an
auction process was used in 1991 for determining who
would become Channel 3 franchisees and subsequently
for Channel 5.  The BBC has not had to bid for its fre-
quencies nor has Channel 4. The Broadcasting Act
1990 (as amended by the 1996 Act) sets out in detail
steps which the ITC must follow in advertising and
awarding various licences although within this frame-
work the ITC still has some discretion.  When licences
are available, the ITC publishes an Invitation to Apply.
For the ITV (Channel 3) licences, applicants had to pass
a ‘quality threshold’ in relation to programme content
and quality, technical quality and as regards financial
resources to fund the proposed programming.  In prin-
ciple, once the threshold was set the highest cash bid
would be awarded the licence, although the ITC
retained the discretion ‘in exceptional circumstances’ to
award the licence to a lower bidder. In considering the
bids, the ITC had to take into account a number of fac-
tors: that the bidder was a fit and proper person (taking
into account also the ownership rules); that adequate
regional programming (s. 16(2) Broadcasting Act) and
news programming (s. 31 Broadcasting Act) was
included in the bid. Programming requirements as to
certain categories of programming (e.g. children’s pro-
gramming, religious programming) were also included.  

Each licence is for 10 years and may be renewed.  On
renewal all Channel 3 companies accepted the ITC
offer and have therefore had their licences renewed for
a further 10 years.  In 1991, however, when the current
system was introduced four of the incumbent compa-
nies under the previous system were not awarded
licences - and 8 of the 16 licences available did not go
to the highest bidder.

In contrast to the system used when the licences were
first up for auction, the ITC has set the fees for the
licences on renewal. This was because originally the
cost of the licence varied depending on the perceived
value of the franchise (e.g. taking into account the size
of the viewing population) and the number of companies
bidding for the franchise. In 1991 when the first round
of tendering took place, two companies correctly
guessed that there would be no competition for their

��	

The European UnionThe European Union



franchise area and therefore successfully bid very low.
There are thus significant differences in the cost of the
licence to an individual franchisee not all of which is
attributable to the size and value of that franchise.  Thus
Border, for example, in 2001 was paying a cash amount
of £64,000 with the percentage of qualifying revenue set
at nil.  By contrast, Granada was paying as a cash sum
£11 million and the percentage of qualifying revenue
was set at 11%. The ITC took the opportunity to put the
various ITV companies’ payments on a more consistent
basis. In setting the prices for the renewals the ITC con-
sulted all interested parties about the methodology it
should adopt in determining the fees, using a discounted
flow technique to derive a net present value for each
licence. The ITC used a pre-tax discount of 10%.

For cable and satellite services, the regulatory regime is
based on the premise that, in contrast to the position for
terrestrial broadcasting, in practical terms there is no lim-
itation on the number of channels that may be broadcast
and so no reason why the number of licensed services
should be limited. The ITC thus virtually grants licences
on demand except where a company is prohibited by law
from holding a licence or where the programming would
appear to contravene the requirements of s.6 Broadcasting
Act (taste, decency etc). The ITC does not specify the
nature of the service or the elements of its content.

Licences can be shortened or revoked for severe viola-
tions of licence conditions/programme code; this is the
case whether the licence in question is terrestrial, cable or
satellite. None of the terrestrial channels have had their
licences withdrawn; only satellite or cable channels have
incurred this penalty. In addition to the examples noted
earlier, some cable licences have been revoked on the
grounds of licensee inaction including Ulster
Cablevision in 1991 and a further seven licences in 1992.

The UK’s obligations under the Convention have been
overtaken by its obligations to implement the EC
Television without Frontiers Directive. Compliance
with the requirements under the Directive is dealt with
by the Broadcasting Act and certain pieces of second-
ary legislation to deal with subsequent changes in the
Directive/the understanding of the Directive. Much of
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the detailed requirements are included as a matter of
general content regulation in ITC codes.

V Licence Conditions/ Content Regulation

Licences issued by the ITC include targets of particular
types of programming: the Broadcasting Act sets the
general objective, but it is the licence that contains pre-
cise details of the particular types of programming to be
broadcast. Under the Broadcasting Act, ITV companies
are required to broadcast the following genres: news
(national and international) current affairs, religion,
children’s and regional programming. Companies are
required to broadcast at least 25% independent produc-
tions and 51% of programming is to be of European ori-
gin. ITV also has a requirement that 65% total output be
original UK productions and commissions. The licence
conditions additionally require the companies to ensure
a diverse mix of programming which appeal to a wide
diversity of taste. Furthermore, it is a standard condi-
tion of all broadcasting licences that the broadcaster
must comply with the ITC programme codes, which
deal with issues such as taste and decency. As noted the
ITC monitors broadcasters’ output.  The performance
review also identifies the producer of the programme so
as to encourage the broadcast of independent produc-
tions. The review also distinguished between first run
broadcasts and repeats.

As well as quantity of broadcasts, the ITC in its review
comments on the quality of the broadcast: for example
in its most recent review it criticised the ITV companies
for broadcasting documentaries which covered only a
very narrow subject area and which showed homogene-
ity in treatment. It also comments on the scheduling of
programming: in the 2000 Annual Review it comment-
ed on the late scheduling of religious programming.
Although the comments in the Annual Review do not
necessarily constitute a finding of a violation of the
licences/ programme codes, on many occasions the
companies take the comments into account. Where
problems are encountered, the ITC and the licensee
may agree changes to the terms of the licence. In 2000,
for example, Channel 5’s licence commitments to
increase current affairs programming, balanced by less
entertainment and documentary material.
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Under s 31 Broadcasting Act 1990 (as amended by sec-
tion 74 and 75 Broadcasting Act 1996), Channel 3 com-
panies and Channel 5 are required to broadcast high
quality news at intervals including, with the exception of
the national Channel 3 licensee, at peak viewing time.
The news should be presented live and, as regards the
Channel 3 licensees, simultaneously.  Applicants for the
regional Channel 3 licences were required to propose at
least three daily national and international news pro-
grammes on weekdays: it was specified that these must
be at least 20 minutes at lunchtime, 15 minutes in the
early evening and 30 minutes in peak time. The propos-
als were incorporated in to the companies’ licence con-
ditions. The Channel 3 news is provided by a single
appointed news provider, ITN, which also provides
news to Channel 4 and Channel 5. Since 1998 the ITC
is required to nominate news providers from which the
Channel 3 companies choose the news provider; the ITC
is under an obligation to ensure that the news provider is
effectively equipped and adequately financed.

S4C is the Welsh broadcaster which broadcasts a cer-
tain percentage of its programming in Welsh, as does
BBC Wales. The Scottish franchisees are also required
to broadcast certain percentages of programming in
Gaelic. For the ITV companies, they have regional pro-
gramming obligations and of this amount of regional
style programming broadcast, at least 80% of it must be
made within the region in question. Section 78
Broadcasting Act 1996 strengthens the ITC’s powers
vis a vis regional programming in the event of a change
of ownership of a franchisee. Nonetheless, there have
been concerns expressed about the ITV companies’
commitment to regional programming (see ITC Press
Release 31/01).

The BBC is not subject to licence requirements.  It
must, however, comply with the terms of its Charter
and has in recent years issued a set of promises about its
programming. Its producer guidelines also require that
BBC programming should reflect and draw on the
diversity of peoples and cultures in the UK and across
the world to reflect life as it is. The Guidelines also
state that BBC programmes should be relevant and
appropriate for all audiences in all parts of the UK.

�	�

Part CPart C



These guidelines also contain rules on what might be
termed ethical issues, such as impartiality, accuracy,
fairness, portrayal of stereotypes, editorial integrity and
independence, respect for privacy, test and decency,
avoiding the imitation of anti-social and criminal
behaviour, safeguarding the welfare of children and
fairness to interviewees.  All broadcasters are subject to
the Broadcasting Standards Council as regards general
rules of taste, decency and privacy.  Its code is available
on the BSC website110.

Under the Broadcasting Act 1996, cable licensees (or
local delivery services licensees as they are referred to
in the act) may in the future be subjected to obligations
to carry BBC1, BBC2 and Channels 3, 4 and 5 when
both the system concerned carries at least one of its pro-
gramme services in digital format and the ITC is satis-
fied that it would be appropriate to treat it as a ‘digital
local delivery service’.

Section of the Broadcasting Act 1990 requires the ITC
to ensure that among other issues:

- nothing is included in its programmes which
offends against good taste or decency or is likely
to encourage or incite crime or lead to disorder or
to be offensive to public feeling;

- programming do not include any abusive treat-
ment of the religious views and beliefs of those
belonging to a particular religion.

Further, there are requirements regarding broadcasters’
impartiality. To facilitate these requirements the ITC is
required to draw up a programme code which is binding
upon all commercial broadcasters. This includes specif-
ic provision regarding respect for human dignity and the
treatment of minorities. The Race Relations Act, which
prohibits the incitement to racial hatred, also applies.

Broadcasters are subject to the terms of the Official
Secrets Act; this makes it a criminal offence to broad-
cast information protected by the act and there is no
public interest defence. The act was amended in 1989
as it had been considered overly broad. Unfortunately,
the 1989 version still allows for a broad view of the
interests of the state. Further, government can take civil
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action to prevent the publication of confidential infor-
mation. Whether journalists have published a story,
they can be required, under the s.10 Contempt of Court
Act 1981, to reveal their sources where this is in the
interests of justice. Unfortunately, the English courts
have tended to take a broad view of this exception.

The other terrestrial broadcasters are funded by adver-
tising revenue and by sponsorship. Satellite and cable
television are subscription channels and in addition
carry advertising and sponsorship. As the BBC does not
carry advertising, rules relating to advertising apply to
the commercial channels only. The ITC has an obliga-
tion to draw up a code dealing the content of both adver-
tising and sponsorship (section 9 Broadcasting Act
1990). Certain types of advertising are prohibited:
breath-testing devices and products which purport to
mask the effects of alcohol; the occult; betting tips; most
forms of betting and gaming; all tobacco products; pri-
vate investigation agencies; commercial services offer-
ing advice on personal or consumer problems (this does
not preclude advertising by solicitors); guns and gun
clubs; pornography (including ‘top shelf’ publications);
and escort agencies. Although a recent review of the
Code this year suggested that some of these prohibitions
should be lifted, in the event many were left untouched
by the revised Programme Code (Sept 2002). An adver-
tisement for a product or service which may normally be
advertised may be unacceptable should it seem to the
ITC that a significant effect would be to publicise indi-
rectly any unacceptable product or service.

Additionally, there are rules relating to frequency and
duration of advertising as well as watershed require-
ments on the advertising of certain products contained in
a separate code on amount and Scheduling of
Advertising. These rules transpose the TWFD require-
ments, although in some instances the provisions apply-
ing to terrestrial broadcasting are more stringent than
strictly required by the TWFD. As a general rule, the
total amount of advertising in any one day must not
exceed an average of seven minutes per hour of broad-
casting and in any one clock hour there must be no more
than 12 minutes of advertising spots and/or teleshopping
spots. Television advertising must be readily identifiable
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as such.  Breaks may only occur at greater than 20
minute intervals and must take account of natural breaks
in the programming. Special rules apply to films: they
must not carry an internal break if their scheduled dura-
tion is 45 minutes or less. Taking their scheduled dura-
tion as a whole, longer films may be interrupted once for
each complete period of 45 minutes with a further break
if scheduled duration is at least 20 minutes longer than
two or more complete periods of 45 minutes.

In addition certain rules apply regarding the scheduling
of advertising. Certain categories of programme may
carry no advertising: a religious ceremony; a royal cere-
mony or occasion; a programme designed for reception
in schools; a programme for children or news, current
affairs or documentary programme of less than 30
minute’s scheduled duration. Further, where advertising
follows a programme of a religious or royal ceremony,
there must be a gap of at least 30 seconds between the
advertising and the programme. There are also rules
relating to the juxtaposition of types of advertising and
certain programming: for example, particular categories
of advertising (alcoholic drinks, religious advertising)
may not be broadcast around children’s programming.

The ITC also oversees rules on airtime sales arrange-
ments. Earlier this year, the rules on joint airtime sales
have been relaxed so as to allow smaller licensees to
sell jointly. Some prohibitions remain: Channels 4, and
5 and BSkyB will not be allowed to sell together; nei-
ther will Carlton and Granada (two of the biggest
Channel 3 franchisees); and a similar ban remains on
the two London Channel 3 licensees selling their air-
time together remains.

The ITC Code on Sponsorship sets down the rules gov-
erning sponsorship on commercial television.   In gen-
eral, sponsorship must be separated from the program-
ming itself (detailed guidelines exists as to how this is
to be achieved) and the editorial integrity of the pro-
gramming must be maintained. News and current
affairs cannot be sponsored and this includes business
and financial reports which contain interpretation or
comment. Companies prohibited from advertising on
the television are usually precluded from sponsoring
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television, although there is a difficult boundary con-
cerning the sponsorship of sporting events. Product
placement and undue prominence of products are not
permitted, a point which is re-iterated in the Programme
Code. The code also covers programmes made for or
substantially funded by an advertiser. The BBC pro-
ducer guidelines state the BBC programmes must never
give the impression that they are endorsing or promot-
ing any product, service or company.

Section 36 of the Broadcasting Act 1990 requires the
ITC to ensure that party political broadcasts are includ-
ed in Channel 3, 4 and 5 services. The ITC programme
code gives more detail as to length and frequency of
such broadcasts. As regards the broadcasting of other
programmes relating to political questions, broadcast-
ers are required to show due impartiality, whether with-
in an individual programme or a series of program-
mes111.  Similar rules apply to the BBC also.  

The Broadcasting Act 1990 Schedule 2 (which has sub-
sequently been amended by the Broadcasting Act 1996
and several statutory instruments) contains detailed rules
on media ownership, including provisions relating to
cross media ownership. Different rules apply to different
categories of licence: thus, for cable companies cross
media ownership rules were abolished in recognition of
the fact that the licenses were a means of delivery rather
than a programme service. Limitations are set on the
number and types of licences that may be held by one per-
son or associated persons. As well as the broadcast media,
the press are taken into account also. Additionally, normal
competition rules may apply. Certain groups are preclud-
ed from holding licences (such as advertising agencies)
but these do not relate to UK minority groups. There are
proposals in the Communications Bill to remove some of
these constraints, for example the prohibition on non-
Europeans owning licences.

�	�

Part CPart C

111 A recent example is the directions issued by the ITC to Scottish Television.
The company had broadcast a one hour programme called 'Ask the Prime
Minister' in which questions were put by the stuio audience to the Prime
Minister.  Given that a by-election was to take place 9 days later the compa-
ny was required to give other political parties the opportunity to comment on
current political issues in a manner proportionate to that afforded to the
Prime Minister.  The opportunity had to be broadcast at peak time (as 'Ask
the Prime Minister' was) and prior to the by election.  See ITC Press Release
83/00


